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2004 SEC Government-Business Forum

on Small Business Capital Formation

Preliminary Report of

Securities Regulation Recommendations*
[NFH has highlighted this document by topic for ease of reading by clients and colleagues:
Yellow highlights are those recommendations related to Money Finders.
Gray highlights are those related to small business raising capital in the early stages under private placements under Reg D 506, and small public offerings under Reg D 504 and Reg A.  Includes recommendations related to “accredited investor” solicitations.
Blue applies to small businesses raising capital in the interim stage, a registered public offering under Reg SB, (either unlisted, or listed on NASDAQ Small Cap, or on OTC BB or on pink sheets, but not listed on NASDAQ NM.)
Green applies to small business issuers that are already public, and their reporting requirements, including SOX applications
Pink applies to procedural recommendations regarding the Form itself.
Red – Accounting and Public Accounting Oversight Board Recommendtaions.
White – 15c-211, Reg SHO, SRO, Commissioner and liaison representation and General Comments

Prioritized Without Considering Votes of Regulators

1. Recommend that the SEC Commissioners adopt the recommendations contained in recommendation # 1 from the 22nd Annual Forum to resolve various issues related to the use of and payment of “finders” in capital formation transactions.

Mean = 4.72

2. Re-recommend Recommendation 1 of 2003 Forum (Facilitation of an Appropriate Role of Finders in the Capital Raising Process).

Mean = 4.55

3. Compliance with 404 should be extended at least two years for non-accelerated filers.  During that two year period, SOX 404 should be subject to ongoing monitoring for cost and benefit by the SEC.
Mean = 4.50

4. At least 30 days prior to each subsequent SEC Small Business Forum, a summary of status and actions taken relating to the recommendations made at the previous annual forum should be posted on the SEC website and provided to conference participants.
Mean = 4.36

5. Recommend that the SEC Commissioners implement a further deferral of 404 implementation for registrants reporting under Regulation S-B until fiscal years ending on or after 12/15/07 to better evaluate the impact of 404, including any further modifications to 404, and to give smaller businesses with smaller resources the opportunity to learn from the experience of companies traded on national exchanges and to allow their consultants to obtain qualified staff.  Further, recommend that management be required to report on the progress of 404 implementation during the FY2006 reporting cycle within the registrant’s ’34 Act filings in a manner similar to the previous Y2K disclosures.
Mean = 4.36

6. That the SEC give higher priority to the needs of small business.
Mean = 4.26

7. The conference reaffirms last year’s recommendation and definition of finders.  The SEC, state securities regulators and NASD, should establish categories of finders and establish appropriate levels of exemption, registration, or qualification.  The SEC, state securities regulators and NASD should consider the proposals and recommendations concerning finders [to be] made by the American Bar Association Business Law Section.  

Mean = 4.26

8. The SEC Office of Small business Policy should appoint a committee of Forum participants including a liaison from each [breakout] group to work with the SEC and the SBA in following up on the progress of implementing the recommendations made at the Forum.  To that end, the SEC should be required to provide a response and/or feedback from the SEC for each year’s recommendations including whether the suggestions are embraced or rejected and further require the to SEC to provide an action plan to implement change relating to the suggestions. 

Mean = 4.25

9. The SEC should appoint a sitting Commissioner to serve as its designated representative to the small business community.  

Mean = 4.24

10. That the SEC, within the next 12 months, issue a concept release on “finders.”   

Mean = 4.22

11. That the SEC issue a concept release on small business capital formation with a view to improving the utility of small business securities registration exemptions and increasing the limits for the use of Regulation S-B, Regulation A, Rule 504, Rule 505, and Rule 701.
Mean = 4.20

12. That the SEC Chairman designate a small business liaison Commissioner, who may be the same Commissioner as the NASAA liaison Commissioner
Mean = 4.05

13. That the SEC assure that the framework for assessment of internal control over financial reporting in small companies is addressed, regardless of whether it is addressed by COSO or by the PCAOB.
Mean = 4.05

14. Section 404 of Sarbanes Oxley implementation should be delayed for all non-accelerated filers until July 15, 2006.
Mean = 4.05

15. Recommend that the SEC Commissioners direct the PCAOB to issue an interpretation to AS2 to provide a set of structured guidelines for smaller businesses to design and implement the appropriate internal control systems to be proportionate with the needs and size of the respective small businesses.
Mean = 4.00

16. Suggestions for improvement of the Forum: (a) The presentation panel and the planning committee should be more diverse and include persons who represent companies with less than $10,000,000 in revenue and who are SB-2 filers; (b) The Forum should also authorize the planning committee to designate a follow up subcommittee of the planning committee to work with the staff to report in six months to attendees the progress made in implementing the recommendations.

Mean = 3.93

17. Permit general solicitation in 506 offerings to accredited investors.
Mean = 3.78

18. Renew support of last year’s recommendations and ask the SEC to redouble efforts to implement same including: 1 (Finders Proposal), 5 (Commissioners to act as liaison), 6 (treating pinks the same as BB).
Mean = 3.71

19. Commission should adopt a safe harbor provision and coordinate with Public Company Accounting Oversight Board to implement same that provides that a reporting company seeking the accounting expertise of one’s auditor for sophisticated accounting issues in advance of publishing financial statements does not constitute a material weakness of financial controls of the inquirer.
Mean = 3.69

20. That the SEC look into the NASD’s review of intrastate and small business offerings with a view to expediting the review process.
Mean = 3.68

21. The SEC should issue an interpretive release to clarify the requirements of rule 15c2-11 to streamline the NASD review process.

Mean = 3.66

22. Recommend that the SEC Commissioners examine increasing the limitation on funds raised under Regulation A from $5,000,000 to $10,000,000 and adjust the requirement for the provision of audited financial statements for offerings in excess of $5,000,000.
Mean = 3.63

23. The SEC should form a task force to develop a simple, inexpensive, and streamlined regulatory system for “microcapital” or seed offerings of $1 million or less.
Mean = 3.61

24. Adopt a no-action position on finders in any state that has a specific finder rule or statute.
Mean = 3.58

25. The conference reaffirms last year’s recommendations concerning reform of Regulation A (Item #8). 

Mean = 3.56

26. The “testing the waters” provision should be expanded, and adopted by the SEC and state securities regulators, to be applicable to all proposed securities offerings, interstate or intrastate, exempt or non-exempt.  Companies should be permitted to test the waters to determine potential investor interest in any proposed securities offer, without incurring the expense of preparing an actual offering.
Mean = 3.52

27. Recommend that the SEC Commissioners reinstate the proposed provision in Regulation SHO that prohibited a selling shareholder from withdrawing his/her profits from the trade until after delivery of the underlying sold shares.

Mean = 3.34

28. SEC should require all SROs, and any clearinghouse for an SRO that receives securities into accounts for security holders, to disclose the fact of the ability to loan the securities in the accounts and allow security holders to opt out of allowing the securities to be loaned.

Mean = 3.30

29. The two-day format should be reinstituted by the Forum.
Mean = 3.30

30. That the SEC should encourage development of SIPC-type funds and reduction of liability for broker-dealers engaging in capital raising transactions for smaller companies.
Mean = 3.26

31. In order to create a uniform regulatory framework for small business capital formation, the conference recommends that Congress enact legislation pre-exempting state regulation, except for enforcement of anti-fraud provisions, of any small business securities offerings of $5 million or less.

Mean = 3.24

32. SEC should work with National Securities Markets Improvement Act to expedite and coordinate the review for ‘33 Act registrations for non-covered securities. 

Mean = 3.17

33. All S-2 qualified companies may use Form S-3 (i.e., no market cap or exchange/NASDAQ listing requirement). 

Mean = 3.15

34. Recommend that the SEC Commissioners undertake an active and immediate review of the various thresholds related to the definition(s) of: “Small Business Filer” – eliminate the non-affiliate market cap test and increase the annual gross revenue test to be equal to or in excess of $50,000,000; “Accelerated Filer” – increase the qualifying limit to $150,000,000 of non-affiliate public float; offering limits of 504 and 505 – increase the offering size limitation on 504 to $2,500,000; 505 to $10,000,000 ($5,000,000 on financial information); mandatory reporting requirements under Section 15(d) – raise the asset test threshold from $10,000,000 to $20-25,000,000.

Mean = 3.14

35. The SEC should issue an interpretive release clarifying Section 17(b) of the Securities Act of 1933: whom does it apply to and what disclosure is required?

Mean = 3.09

36. To protect the public, the SEC should compile and make available to the public via its website a Financial Fraud Database containing data from all of its Securities Violators Bulletins and Litigation & Action Proceedings Bulletins since 1934.  In addition, the database should include data on all federal, state and SRO enforcement actions concerning civil and criminal prosecutions and regulatory violations involving banking, consumer fraud, commodities, insurance, real estate, and other forms of financial fraud, and all information concerning registrants included in the NASD CRD database.

Mean = 3.00

37. ------SEC should review public disclosure obligations for non-reporting issuers.
Mean = 2.95

38. Recommend that the SEC Commissioners review and modify the SOX prohibitions on market research activities to allow research to be performed without the “Chinese Wall” for registrants filing under Regulation S-B and where the underwriting firm has a limited number of employees/staff (say under 10) and the underwriter has raised less than $25,000,000 for any single registrant in any one rolling 12-month period.  Further, disclosure under Regulation FD would be required for any information learned during the analyst review process as it relates to research or financing.

Mean = 2.90

39. Permit shareholders with more than 50% ownership to serve on committees as long as independent directors constitute a majority on the committee.
Mean = 2.81

40. Extend Reg. SHO to apply to all publicly traded companies including non-reporting companies. 

Mean = 2.71

41. Promulgate a rule under SOX Act Section 402 providing exemptions for certain transactions between a company and its officers such as, e.g., cashless exercises, pre-IPO loans, relocation loans and advancement of expenses in connection with indemnification obligations, subject to appropriate conditions and ceilings.

Mean = 2.71

42. ----- SEC should establish separate regulatory scheme for small business issuers that operate for a stated period of time on a cash-flow deficit basis. 
Mean = 2.13

Re ranking of same issues as above, now including regulators’ votes:
Prioritized Taking Votes of Regulators into Consideration*
1. Recommend that the SEC Commissioners adopt the recommendations contained in recommendation # 1 from the 22nd Annual Forum to resolve various issues related to the use of and payment of “finders” in capital formation transactions.

Mean = 4.70

2. Re-recommend Recommendation 1 of 2003 Forum (Facilitation of an Appropriate Role of Finders in the Capital Raising Process).

Mean = 4.53

3. At least 30 days prior to each subsequent SEC Small Business Forum, a summary of status and actions taken relating to the recommendations made at the previous annual forum should be posted on the SEC website and provided to conference participants.

Mean = 4.30

4. Compliance with 404 should be extended at least two years for non-accelerated filers.  During that two year period, SOX 404 should be subject to ongoing monitoring for cost and benefit by the SEC.

Mean = 4.30

5. That the SEC, within the next 12 months, issue a concept release on “finders.” 

Mean = 4.24

6. The SEC should appoint a sitting Commissioner to serve as its designated representative to the small business community.  

Mean = 4.23

7. That the SEC give higher priority to the needs of small business.

Mean = 4.22

8. The conference reaffirms last year’s recommendation and definition of finders.  The SEC, state securities regulators and NASD, should establish categories of finders and establish appropriate levels of exemption, registration, or qualification.  The SEC, state securities regulators and NASD should consider the proposals and recommendations concerning finders [to be] made by the American Bar Association Business Law Section.  

Mean = 4.22

9. That the SEC issue a concept release on small business capital formation with a view to improving the utility of small business securities registration exemptions and increasing the limits for the use of Regulation S-B, Regulation A, Rule 504, Rule 505, and Rule 701.

Mean = 4.21

10. Recommend that the SEC Commissioners implement a further deferral of 404 implementation for registrants reporting under Regulation S-B until fiscal years ending on or after 12/15/07 to better evaluate the impact of 404, including any further modifications to 404, and to give smaller businesses with smaller resources the opportunity to learn from the experience of companies traded on national exchanges and to allow their consultants to obtain qualified staff.  Further, recommend that management be required to report on the progress of 404 implementation during the FY2006 reporting cycle within the registrant’s ’34 Act filings in a manner similar to the previous Y2K disclosures.

Mean = 4.19

11. The SEC Office of Small business Policy should appoint a committee of Forum participants including a liaison from each [breakout] group to work with the SEC and the SBA in following up on the progress of implementing the recommendations made at the Forum.  To that end, the SEC should be required to provide a response and/or feedback from the SEC for each year’s recommendations including whether the suggestions are embraced or rejected and further require the to SEC to provide an action plan to implement change relating to the suggestions. 

Mean = 4.16

12. That the SEC Chairman designate a small business liaison Commissioner, who may be the same Commissioner as the NASAA liaison Commissioner

Mean = 4.00

13. Recommend that the SEC Commissioners direct the PCAOB to issue an interpretation to AS2 to provide a set of structured guidelines for smaller businesses to design and implement the appropriate internal control systems to be proportionate with the needs and size of the respective small businesses.

Mean = 3.94

14. Section 404 of Sarbanes Oxley implementation should be delayed for all non-accelerated filers until July 15, 2006.

Mean = 3.93

15. That the SEC assure that the framework for assessment of internal control over financial reporting in small companies is addressed, regardless of whether it is addressed by COSO or by the PCAOB.

Mean = 3.93

16. Suggestions for improvement of the Forum: (a) The presentation panel and the planning committee should be more diverse and include persons who represent companies with less than $10,000,000 in revenue and who are SB-2 filers; (b) The Forum should also authorize the planning committee to designate a follow up subcommittee of the planning committee to work with the staff to report in six months to attendees the progress made in implementing the recommendations.

Mean = 3.81

17. Recommend that the SEC Commissioners examine increasing the limitation on funds raised under Regulation A from $5,000,000 to $10,000,000 and adjust the requirement for the provision of audited financial statements for offerings in excess of $5,000,000.

Mean = 3.70

18. Renew support of last year’s recommendations and ask the SEC to redouble efforts to implement same including: 1. Finders Proposal; 5. Commissioner to act as liaison; 6. Treating pinks the same as OTCBB.

Mean = 3.69

19. The SEC should issue an interpretive release to clarify the requirements of rule 15(c)2-11 to streamline the NASD review process.

Mean = 3.61

20. Permit general solicitation in 506 offerings to accredited investors.

Mean = 3.59

21. That the SEC look into the NASD’s review of intrastate and small business offerings with a view to expediting the review process.

Mean = 3.59

22. The conference reaffirms last year’s recommendations concerning reform of Regulation A (Item #8). 

Mean = 3.56

23. The SEC should form a task force to develop a simple, inexpensive, and streamlined regulatory system for “microcapital” or seed offerings of $1 million or less.

Mean = 3.53

24. Commission should adopt a safe harbor provision and coordinate with Public Company Accounting Oversight Board to implement same that provides that a reporting company seeking the accounting expertise of one’s auditor for sophisticated accounting issues in advance of publishing financial statements does not constitute a material weakness of financial controls of the inquirer.

Mean = 3.51

25. Adopt a no-action position on finders in any state that has a specific finder rule or statute.

Mean = 3.46

26. The “testing the waters” provision should be expanded, and adopted by the SEC and state securities regulators, to be applicable to all proposed securities offerings, interstate or intrastate, exempt or non-exempt.  Companies should be permitted to test the waters to determine potential investor interest in any proposed securities offer, without incurring the expense of preparing an actual offering.

Mean = 3.38

27. Recommend that the SEC Commissioners reinstate the proposed provision in Regulation SHO that prohibited a selling shareholder from withdrawing his/her profits from the trade until after delivery of the underlying sold shares.

Mean = 3.38

28. The two-day format should be reinstituted by the Forum.

Mean = 3.26

29. SEC should require all SROs, and any clearinghouse for an SRO that receives securities into accounts for security holders to disclose the fact of the ability to loan the securities in the accounts and allow security holders to opt out of allowing the securities to be loaned.

Mean = 3.24

30. Recommend that the SEC Commissioners undertake an active and immediate review of the various thresholds related to the definition(s) of: “Small Business Filer” – eliminate the non-affiliate market cap test and increase the annual gross revenue test to be equal to or in excess of $50,000,000; “Accelerated Filer” – increase the qualifying limit to $150,000,000 of non-affiliate public float; offering limits of 504 and 505 – increase the offering size limitation on 504 to $2,500,000; 505 to $10,000,000 ($5,000,000 on financial information); mandatory reporting requirements under Section 15(d) – raise the asset test threshold from $10,000,000 to $20-25,000,000.

Mean = 3.18

31. That the SEC should encourage development of SIPC-type funds and reduction of liability for broker-dealers engaging in capital raising transactions for smaller companies.

Mean = 3.15

32. In order to create a uniform regulatory framework for small business capital formation, the conference recommends that Congress enact legislation pre-exempting state regulation, except for enforcement of anti-fraud provisions, of any small business securities offerings of $5 million or less.

Mean = 3.09

33. SEC should work with National Securities Markets Improvement Act to expedite and coordinate the review for 1933 Securities Act registrations for non-covered securities. 

Mean = 3.07

34. The SEC should issue an interpretive release clarifying Section 17(b) of the Securities Act of 1933: whom does it apply to and what disclosure is required?

Mean = 3.02

35. All S-2 qualified companies may use Form S-3 (i.e., No market cap or exchange/NASDAQ listing requirement). 

Mean = 3.00

36. To protect the public, the SEC should compile and make available to the public via its website a Financial Fraud Database containing data from all of its Securities Violators Bulletins and Litigation & Action Proceedings Bulletins since 1934.  In addition, the database should include data on all federal, state and SRO enforcement actions concerning civil and criminal prosecutions and regulatory violations involving banking, consumer fraud, commodities, insurance, real estate, and other forms of financial fraud, and all information concerning registrants included in the NASD CRD database.

Mean = 2.98

37. SEC should review public disclosure obligations for non-reporting issuers.

Mean = 2.93

38. Recommend that the SEC Commissioners review and modify the SOX prohibitions on market research activities to allow research to be performed without the “Chinese Wall” for registrants filing under Regulation S-B and where the underwriting firm has a limited number of employees/staff (say under 10) and the underwriter has raised less than $25,000,000 for any single Registrant in any one rolling 12-month period.  Further, disclosure under Regulation FD would be required for any information learned during the analyst review process as it relates to research or financing.

Mean = 2.80

39. Permit shareholders with more than 50% ownership to serve on committees as long as independent directors constitute a majority on the committee.

Mean = 2.73

43. Promulgate a rule under SOX Act Section 402 providing exemptions for certain transactions between a company and its officers, such as, e.g., cashless exercises, pre-IPO loans, relocation loans and advancement of expenses in connection with indemnification obligations, subject to appropriate conditions and ceilings.

Mean = 2.71

40. Extend Reg. SHO to apply to all publicly traded companies including non-reporting companies. 

Mean = 2.68

41. SEC should establish separate regulatory scheme for small business issuers that operate for a stated period of time on a cash-flow deficit basis.

Mean = 2.15

*  The recommendations are listed in order of priority established by the Forum participants voting by mean of an electronic audience response system.  Participants were instructed to vote as follows: 1 = Against Recommendation, 2 = Mildly in Favor of Recommendation, 3 = Moderately in Favor of Recommendation, 4 = Strongly in Favor of Recommendation, 5 = Very Strongly in Favor of Recommendation.  


*  Three regulators voted, out of an average of approximately 48 participants voting on each recommendation.
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